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Appel l ants contend that the Territorial Court's
di sm ssal entered Novenber 9, 1992 shoul d be reversed because:
(1) the trial court erroneously granted appellee's notion to
strike appellant's witnesses and exhibits and (2) the trial court
erred in denying the judgnent notw thstanding the verdict and/or
a newtrial based on the weight of the evidence. For the reasons

set forth below, this Court will affirmthe Territorial Court's

di sm ssal

FACTUAL BACKGROUND

Thi s appeal arises out of an action for damages for
injuries resulting fromfish poisoning, which Terencia Maduro and
Yasm ne Hecker ("appellants") allegedly contracted at the
restaurant of P & M National, Inc. ("appellee") on May 30, 1990.
Appel l ants' two page Conplaint dated April 21, 1991 stated in
part:

5. Defendants inpliedly warranted that
the fish was fit for human consunption, and
failed to give Plaintiffs any warning that
t hey m ght possibly becone physically and
enotionally injured as a result of eating
said fish.

6. Plaintiffs . . . were poisoned as a
result of consumng the fish at Defendants’
restaurant, and becane sick, sore and
di sabl ed.

WHEREFORE, Plaintiffs pray for judgnent
agai nst the Defendants for such amount as
woul d fairly and adequately conpensate them
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for their |osses, plus punitive danages in an

amount sufficient to deter further such

negl i gence by the Defendants, plus costs .

(enmphasi s added).
Appendi x ("App.") for Appellants at Al-2.

Appellee filed its Answer and discovery requests on My
23, 1991. Appellants responded on July 31, 1991 to the
interrogatories. On August 27, 1992, the trial judge schedul ed a
pretrial conference for October 22, 1992 and ordered that al
di scovery be conpleted by October 14, 1992. Appellee's pretrial
menmor andum filed on Cctober 7, 1992, stated that appellants had
not provided all requested discovery.

On Cctober 20, 1992, appellants answered the request
for docunents that was served on themnore than a year earlier on
May 23, 1991. In appellants' pretrial nmenmorandumfiled
t he day of the schedul ed pretrial conference, several w tnesses
were listed who were not previously nentioned in appellants’

responses to interrogatories.® At the conference, appellants

noved for recusal of the trial judge, which the court found had

1. The witnesses were doctors and individuals who all egedly had
al so been poi soned at appellee's restaurant. App. for Appellants
at A106-11. Counsel for appellants told the trial judge that his
failure to disclose these witnesses before the eve of trial was
excusabl e because counsel was not involved in the case when
appellants first filed the action. 1d. at Al112. Counsel added
that at |east two of these 'surprise' witnesses would nost |ikely
be unavailable for trial. 1d. at Al1l3.
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no nerit and deni ed several days later on the day of trial.?

Cting appellants' dilatory tactics, appellee filed a
notion for protective order and sanctions on Cctober 23, 1992,
which the trial judge did not see until the foll ow ng work day,
the day of trial.® The court chided appellants' counsel for the
failure to disclose "crucial wtnesses" and prohibited appellants
fromcalling several wi tnesses whose identities were disclosed
late. Id. at All4-21. Wtnesses who had previously been
di scl osed were permtted to testify.

Before trial, appellee conplained that no exhibits were
provi ded during discovery. Appellants countered by stating that
they would present no exhibits at trial. |Id. at A123. During
trial, appellants unsuccessfully attenpted to introduce docunents

at trial that were not previously shared with appellee. 1d. at

2. App. for Appellants at A101-03. Appellants orally renewed
their nmotion for recusal after the trial judge rejected
appel l ant's assessnment of the |legal theory of the conplaint and
after the trial judge noted appellants' nunmerous failures to

follow court rules and procedures. 1d. at A216-17. The
Territorial Court judge enphasi zed that appellants displeasure
with his rulings does not denonstrate bias or prejudice. Id.

3. App. for Appellants at A103. Appellee indicated that before
filing the notion, it followed up the initial discovery request
wth letters to appellants in attenpt to obtain the requested
information. Appellants' counsel represented in chanbers that he
just obtained the requested information fromhis clients,

i ncl udi ng witness nanes, the Saturday before the Mnday norning
trial. Counsel further stated that he attenpted to pass the
relevant information to appellee's counsel in chanbers before
trial.
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Al42-45. The court also denied the parties' stipulated notion to
continue filed in late Cctober, citing its two year backl og
caused in part by the court's liberal grant of continuances.?’
Finally, when asked in Chanmbers if "[y]ou filed a
conpl ai nt based on negligence anong ot her things," appellants
replied, "[y]es.” Id. at Alll. Appellants submtted jury
instructions for negligence, and the limted record provi ded on
appeal reveals that the theory of negligence arose no fewer than
five times during the course of trial. Half-way through trial,
however, appellants requested alternative relief based on
theories of inplied warranty and failure to warn (strict
liability). Id. at A245-59. The trial judge initially overrul ed
appel l ants' objection, but after reconsidering, permtted
appel lants to introduce evidence of both strict liability and
negl i gence.® At the close of appellants' case, appellee's
nmotion for directed verdict regarding the claimof negligence was
granted, and only the claimof strict liability went to the jury.

Id. at A263, A276.

4. The court enphasized that the parties had sufficient advance
notice regarding the trial date. App. for Appellants at Al123-24;
Al42-45.

5. App. for Appellants at A259. The trial judge stated that he
was liberally ruling on the characterization of the claimto
create a conplete record for appell ate purposes.
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At the conclusion of the three-day trial, the jury
found that appellee did not breach an inplied warranty of
merchantability by selling poisoned fish to appellants. The
Territorial Court entered an Order dismssing the action with
prej udi ce on Novenber 9, 1992. Appellants noved for judgnent
notw t hstanding the verdict or in the alternative, for a new
trial on Novenber 23, 1992.° The judge denied the notion on
January 28, 1993, citing nonconpliance with the strict 10 day
filing deadline pursuant to FED. R Qv. P. 50(b).’ This appeal

ensued.

DI SCUSSI ON°

6. Appell ee opposed the notion, noting appellants' failure to
move for judgnent as a matter of |aw at the cl ose of al
evi dence, a prerequisite pursuant to FED. R Qv. P. 50(b).

7. Pursuant to our limted record, we cannot review the filing
dates, but agree that V.I. TERR. Cr. R 9 does not permt review
of the untinely notion under its conputation of tinme schene. The
trial judge al so detailed sone of the underlying currents of
hostility between parties' counsel, the unprepared presentation
by appellants, and the fact that, notw thstanding their own
wording in their conplaint and di scovery, appellants now contend
that the negligence claimshould not have been presented to the

jury.

8. This Court summarily rejects four of the six challenges
argued by appel | ant:

First, appellants contend that their vague conplaint shoul d
have been liberally construed to permt recovery under
alternative theories of negligence and strict liability.

Al t hough conplaints are liberally construed pursuant to FED. R
App. P. 8(f) to do substantial justice under any legally
(continued. ..)
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Prohi biting introduction of undisclosed exhibits and testinony of
W tnesses identified i mediately before trial
Sanctions and evidentiary prohibitions are reviewed on

appeal for abuse of discretion. Cooter & CGell v. Hartmarx Corp.

8. (...continued)

sust ai nabl e basis, such interpretation is seldompermtted to
prej udi ce defendant by sacrificing defendant's right to mnim
notice. See generally WR GHT AND M LLER, FEDERAL PRACTI CE AND PROCEDURE:
Cvil 2d § 1216 (1990 and 1994 Supp.). We find that the trial
court acted reasonably, and that appellants have not shown any
prejudice or harmwhich rises to the I evel of reversible error
See Viger v. Commercial Ins. Co., 707 F.2d 769 (3d G r. 1983)
(finding that the failure to warn in a fish poisoning clai mwas
described in the conplaint as an el enent of negligence, not
strict liability).

Second, appellants cite Battiste v. St. Thonmas Diving
Club, Inc. 15 V.I. 184 (D.V.I. 1979) to support their contention
that the trial court erred in not instructing the jury regarding
appel lee's failure to warn. Battiste does not require an
instruction on the failure to warn, and appell ants have not
denonstrated that such warning is required. Ross v. Up-Ri ght,
Inc., 402 F.2d 943, 946 (3d G r. 1968)(finding that neither UCC
or strict liability approaches require a finding of failure to
warn). There is no chance that a mscarriage of justice resulted
fromthe court's instructions. Id. at 948

Third, because we find that the trial court reasonably
construed the conplaint as presenting a negligence claim the
adm ssi on of evidence regardi ng negligence was appropriate. App.
for Appellants at Al111-14, A147, A186, A225-26, A229-32
(docunenti ng appel | ants' nunerous references to support their
negl i gence claim.

Finally, appellants' claimthat the trial judge erred
by denying their notion for recusal is nmeritless. The nere
observation that the trial judge presided over a previous case
i nvolving appellant in a snmall clains matter does not cone cl ose
to denonstrating bias. Governnent of the Virgin Islands v.
Gereau, 11 V.I1. 265, 295-300 (3d Cir. 1974). Appellants have
failed to allege, let alone establish, any facts that indicate
that the trial judge was biased or prejudiced. V.I. CobE ANN.
tit. 4, § 284 (1967). To the contrary, the record is replete
wi th exanples where the trial judge liberally construed all of
appel lants' clains and objections in his effort to accommodate
appel | ant s.
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496 U.S. 384, 385 (1990). The question before this Court is not
whet her we woul d have inposed the sane prohibition in the first
i nstance, but whether the trial court abused its discretion by
doing so. National Hockey League v. Metropolitan Hockey C ub
Inc., 427 U.S. 639, 640-43 (1976).

FED. R CQv. P. 37(b)(2) permts a trial court to inpose
sanctions, including prohibiting use of evidence or clains at
trial, for failure to obey discovery orders and/or for m sl eading
a party.® Appellants provided little if any accurate discovery,
despite the court's mandate that discovery be conpl eted before
the pretrial conference. As a result, appellee had no prior
notice of the identity of many of appellant's w tnesses, mnaking
it inpossible to conplete discovery.

Appel l ants were al so evasive in answering appellee's
di scovery requests regarding the claimof negligence. Because
di scovery is a crucial pre-trial device, courts curb its abuse by
i nposi ng sanctions to protect a conplying party from prejudice.

Nonet hel ess, the trial court overl ooked appellant's om ssions,

9. Fep. R Qv. P. 37(b) does not allow haphazard puni shment or
deny plaintiff its day in court for an inability to conply with a
di scovery request. See generally 4 MoORE s FEDERAL PRACTICE 37-68
(1994). However, acts of bad faith, gross negligence, or wlful
nonconpl i ance by a party will sonetines result in dismssal or

| ess drastic sanctions. 1d. at 37-70, 37-71. 1In general, courts
have di scretion to i npose whatever sanctions are appropriate "to
hol d the scal es of justice even." WRGHT AND M LLER, FEDERAL PRACTI CE
AND PROCEDURE: Civil 2d § 2284 (1970 and 1994 Supp.).
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i nstead focusing on appellants' last-mnute replies. Appellants
actions neverthel ess frustrated the objectives of discovery, and
blatantly ignored the trial court's pre-trial directive.

The trial judge did not dismss the negligence claim
as a sanction for appellant's nonconpliance with discovery. A
| ess drastic neasure was instead ordered, the exclusion of
Wi tnesses not tinely disclosed. W find this exclusion
appropriate and just, since it was the |east disruptive sanction
avai lable to the court that would prevent prejudice to appell ees,
short of a continuance. See United States v. 68.94 Acres of
Land, More or Less, 918 F.2d 389 (3d G r. 1990) (permtting
exclusion of certain evidence that was intentionally not
di scl osed previously). In review of the facts recited in this
appeal, the short time period in which appellee had to reviewthe
new y disclosed materials prior to trial, and the judge's
reasonabl e denial of a continuance, we hold that the trial court
did not abuse its discretion in prohibiting appellants from using
w tnesses di sclosed to appellee only days before trial. 1In
addi tion, appellants' refusal to provide copies of exhibits
before trial, conbined with the unequivocal statenent that no

exhibits woul d be proffered, ! denonstrate that the trial judge's

10. App. for Appellants at Al123.
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refusal to permt appellants to use exhibits during trial was not

an abuse of discretion.

Deni al of the notion for judgnent notw t hstanding the verdict
and/or a new trial

Appel l ants contend that the trial court erred when it
denied their notion for judgnment notw t hstandi ng the verdi ct
and/or a newtrial. Feb. R Qv. P. 50(b) clearly states that a
judge may reconsider a notion for judgnent as a matter of |aw
after entry of judgnent only if the notion was renewed or "made
at the close of all the evidence."' The Third Circuit strictly

adheres to this rule.'* Appellants never noved for directed

11. The Notes of the Advisory Conmttee on the 1963 Amendnents
to the Rules state that "[a] notion for judgnment notw t hstandi ng
the verdict will not lie unless it was preceded by a notion for a
directed verdict made at the close of all the evidence." Feb. R
Qv. P. 50(b), Notes of the Advisory Commttee on Rules, 1963
Amendnents. This prerequisite gives opposing counsel an
opportunity to cure the defect in proof and prevents a litigant
fromganbling on a jury verdict and | ater questioning the
sufficiency of the evidence on appeal. Quinn v. Southwest Wod
Products, Inc., 597 F.2d 1018, 1024-25, reh'g denied, 603 F.2d 86
(5th Gr. 1979).

12. The introduction of evidence by the defendant after the
deni al of the request for directed verdict constitutes a waiver
of any error if not renewed at the close of all evidence.
Gebhardt v. WIson Freight Forwarding Co., 348 F.2d 129, 132 (3d
Cir. 1965); see Yohannon v. Keene Corp., 924 F.2d 1255, 1263 (3d
Cir. 1991) (stating that "Gebhardt remains the law of this
Circuit unless overruled in banc"); Beebe v. Hi ghland Tank and
Manuf acturi ng Conpany, 373 F.2d 886, 888 (3d Cr.), cert. denied,
388 U.S. 911 (1967). More recently, the Third Grcuit has
declared that "the constitutional and procedural issues are so
(conti nued. . .)
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verdict. W therefore hold that the trial court properly denied
appel lants' notion for judgnent notw thstanding the verdict. See

Antilles Insurance, Inc. v. Janes, VI BBS 92CI 27A.DT1 (D. V.I.

App. July 6, 1994).

12. (...continued)

inportant that we are unwilling to make the supposition that the
bench and the adverse party have sufficient notice." Lowenstein
v. Pepsi-Cola Bottling Co. of Pennsauken, 536 F.2d 9, 12, n.7 (3d
Cr.), cert. denied, 429 U S. 966 (1976) (rejecting the Fifth
Circuit's exception in Jack Cole Co. v. Hudson, 409 F.2d 188, 191
(5th Cr. 1969)).
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CONCLUSI ON
For the foregoing reasons, we affirmthe Territorial
Court's dism ssal of appellants' action with prejudice on

Novenber 6, 1992. An appropriate order will be entered.

DATED: October 20, 1994

FOR THE COURT:

/ s/
THOVAS K. MOORE
CH EF JUDGE

ATTEST:
ORI NN F. ARNCOLD
Clerk of the Court

BY:

Deputy O erk



